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RESPONSIBILITIES OF A NONPROFIT DIRECTOR

Most state nonprofit corporation statutes vesmiamagement of a nonprofit
corporation’s affairs in its board of directors.eTpurpose of this article is to inform nonprofit
board members of the duties, responsibilities afllities that arise out of their service as
directors. It is intended as an overview of geneosicepts and standards. Board members
should consult the articles and bylaws of theirprofit corporation as well as the nonprofit
corporation act of their state for their specigsponsibilities.

The information is presented in five sections. Titet is a general discussion of board
governance and composition. The second descrilbedutly of loyalty and standard of care
required of directors. The third deals with attamgaat meetings, transactions with the
organization and conflicts of interest, and makpadlic statements regarding the organization.
The fourth and fifth sections discuss a directbability and right to indemnification.

BoARD GOVERNANCE AND COMPOSITION

The affairs of most nonprofit corporations are nggthby its board of directors
composed of uncompensated, volunteer leaders. ddtihthe board has the power to delegate
authority, the ultimate responsibility for the govance of the corporation resides with the board
of directors.

Directors should be aware that the organizatiossets are dedicated to the purposes set
out in the organization’s articles of incorporatemd must be treated as a trust. Directors are
fiduciaries and their status as fiduciaries is agals to that of trustees of a trust, though the
actual standard of care required is slightly lésstsDirectors must protect the interest of the
organization and refrain from doing anything tosminjury to the organization or to deny it the
advantage of their skills and abilities.

The board of directors acts only as a group at-dalwened meetings at which a quorum
is present—i.e., participates in person, by videaference or telephonically—or without a
meeting by unanimous written consent of all thedors, provided the directors at a duly-
convened meeting would have had the power to ta&le action.

The bylaws typically state the number of directeuired to have a quorum. For
purposes of calculating the quorum, the organipatmnsiders the number of individuals elected
to and serving as directors at the time of any mgetVacancies or directorships which could
have been but have not been filled are not corsid@hen determining the quorum. Unless the
articles or bylaws specifically provide for it, dators may not vote by proxy.

No individual director, as such, has the powerdotiml, make decisions for or act on
behalf of the organization. An informal consenstthe directors is not valid unless approved
(before action is taken) or ratified (after actisrtaken) by the board. When a quorum
participates in a meeting, action by the board isvequires only a simple majority vote of the



directors present, though a greater vote may banemjby Robert’s Rules of Order or other
controlling authority, such as the state nonpmgitporation act, the articles of incorporation or
the bylaws.

A director may resign from the board of directarsuay time by delivering written notice
to the chair of the board or to the secretary. gregion is effective upon receipt of the notice or
at such future time as is stated in the noticeiréctbr may be removed from office at a meeting
specially called for that purpose with or withoatise by such vote as would suffice for his or
her election.

I. DUTIES AND RESPONSIBILITIES OF DIRECTORS

The obligations of directors can be divided inteethbroad categories: (a) a duty of
loyalty; (b) a duty of care; and (c) duty of obetie.

A. Duty of Loyalty

The duty of loyalty requires directors to put theerest of the organization above any
individual interests. It incorporates the basiapiple of corporate law that directors must not
use their position for personal profit or othergmeral advantage. Directors must (1) avoid
conflicts of interest, (2) ensure that any deabegiveen themselves and the organization is fair,
(3) avoid preempting any business opportunity awdd to the organization, and (4) maintain the
confidentiality of information made available teth as directors until such time as that
information has become a matter of public recordoonmon knowledge.

Directorship is a responsibility, not just an hamddirector may make a valuable
contribution through relevant inquiry and focuséstdssion of proposals initiated by
management. However, lack of objectivity and pgtiersonal status and aspirations ahead of
the needs of the organization may result in thelimastion of board activity. Directors should be
prepared to oppose, if necessary, the positiomofidant members of the board. An individual
should seek to become, or consent to be, a direatgrif he or she is sufficiently qualified and
is prepared to devote the attention and effort s to fulfill the substantial responsibilities
involved.

B. Duty of Care

The duty of care requires directors to performrtdeties, including service as a member
of any committee, in good faith, in a manner thegsonably believe to be in the best interest of
the organization, and with the care an ordinanlydent person in a like position would use
under similar circumstances.

The directors’ primary responsibility is to maimtadigilance over corporate transactions.
The board of directors is not expected to opetsetganization, but it is responsible for
providing oversight of the operation of the orgaian. Actual operation of the organization is



the function of the president (or the executivectior or other chief executive officer) and the
staff.

Directors must, of course, pay attention to thaiedfof the organization. In general, this
obligation can be met by (1) regular attendanceestings of the board and any committees of
which they are a member and (2) reviewing infororatiegarding matters requiring board
action. (Since a great deal of material may be lseghpo the directors for their general
information, special attention should be givenh® budget and other communications directed
to them by the president or secretary, to matesiaplied to any committee they are on, and to
agenda materials prepared for meetings.) Diresfioosild also try to be informed on important
issues related to the organization’s mission.

Directors should use common sense, practical wisalodrtheir informed judgment in
fulfilling their responsibilities. The nature angtent of the role played by an individual director
will, as a matter of law, vary depending on thecggebackground and qualifications of the
director. For example, if a director has experiencinancial affairs, he or she is expected to
bring that experience to bear in making decisiana director and may be expected to exercise
greater skill with regard to financial matters tteadirector who has no special experience in that
area. This does not mean the director with spegeialifications has special duties; merely that in
the exercise of duties which are common to alhefdirectors, directors with special skills and
experience must utilize those special skills angkerence in reaching decisions. Thus, for
example, a director inexperienced in financial isffanight accept and act on a financial report
without liability even if the report turned outb@ erroneous while another director who has
more knowledge or expertise in financial affairghtibe found negligent in failing to note the
errors in the report and bringing those errorddttention of the full board.

The board can usually fulfill its responsibility bgviewing periodic reports from its
president and staff. In general, directors arepeosonally responsible for the actions or
omissions of the president and the staff if thesiolent and staff have been prudently selected.
However, the board of directors is required to tedeective action in the event that the
president or staff takes action which is not inahganization’s best interest. Directors may rely
upon financial statements presented to them asadoy appropriate officers of the organization
or as set forth in reports or statements made logified by the organization’s independent
certified public accountants. A director is obligato study and understand to the best of the
director’s ability the organization’s financial atition and to review submitted materials. If a
director has knowledge that such materials arecurate or incomplete but goes ahead and relies
upon them, he or she is not exercising good faittirector must make some reasonable, critical
inquiry as to whether there is any basis to digtvelinformation that is being presented.

A director has the right to inspect all the bookd eecords of the organization and to
receive reports from its officers, employees anehég) Such requests for information or
inspection should be directed to the presidentugafto honor a director’s reasonable request
for information should be reported to the chairalsevere situation, a director may have an
obligation to bring certain matters to the attemtod state regulatory agencies or officials; but,
before taking such extreme action, a director shérdt discuss the matter with the chair, the
president, or the organization’s legal counsel.



Legal action may be brought against a directdneéfduty of care is not exercised, and a
director may be held personally responsible for lasuyn caused as a result. Directors may ask
the advice and informative guidance of others, inuthe end, must use their own judgments in
coming to a final decision. As a fiduciary, a di@anust exercise power for the benefit of the
organization and all its members, not for only sahthem, with full honesty and reasonable
efficiency.

C. Duty of Obedience

Directors are obliged to follow the organizatioarisicles of incorporation, bylaws, state
law, and any policies that have been adopted bpdled. Directors can meet this duty by being
familiar with the articles, bylaws, and policiestb& organization. They should seek legal advice
when appropriate before taking action as a board.

D. Guidelines

To fulfill their duties and responsibilities, indiual directors should adhere diligently to
the following guidelines:

1. Attend meetings of the board of directors consibgeand attentively, and ensure that
such meetings are held regularly and as frequastlyecessary.

2. Carefully review and understand the organizati@ntgles of incorporation and the
bylaws to see that they are followed.

3. Be familiar with the facilities, personnel and praigps of the organization and view those
facilities and activities firsthand from time tone.

4, Maintain the confidentiality of information madeaalable to them as directors, at least
until such time as the information has become danat public record or common
knowledge.

5. Review the agenda and appropriate supporting naatéistributed prior to each board
meeting and take time in advance of the meetimgepare for the meeting.

6. Safeguard and ensure the protection of the orgamivs assets and be certain that
sufficient assets are maintained for the timelfilfaient of the organization’s obligations
and objectives. A director should also be concemi¢iil the adequacy and type of the
organization’s funding.

7. Be concerned with the orientation, composition ematinuity of the board, and
perpetuate a sound board by regular electionsvaimely appropriate, filling interim
vacancies.



8. Obtain sufficient information about proposals petdre the board to enable an informed
judgment to be made and acted on.

9. Obtain and review information from outside soureesich deal not only with the
organization but also with other nonprofit corparas with business and activities in
related areas.

Finally, in addition to the foregoing, individualréctors should be satisfied that the
board, as a whole, adheres to the following gungsli

1. Ensures that there are no improper distributionsash or other property to officers,
directors or members.

2. Approves important financial and business policgisiens of the organization and
ensures that annual and interim reports are fisegbquired by law.

3. Participates in establishing the basic objectives@oad policies of the organization and
ensures that these objectives are being met amubtloges are being maintained.

4, Selects the president of the organization, apprbigesr her actions when appropriate
and provides for the audit of his or her performeanc

5. Delegates the power to sign contracts, open barduads, sign checks and engage in
other activities as may be required in the coufdbheorganization’s activities.

6. Ensures that an effective system for reportindgnéolioard on present and future
developments is established and maintained.

7. Ensures that a written record of each board me&ikgpt, distributed in a timely
fashion and ratified at the following meeting.

8. Exercises oversight with regard to the managemeatnployee benefit plans.

[I. ATTENDANCE AT MEETINGS, TRANSACTIONS WITH THE ORGANIZATION , AND PUBLIC
STATEMENTS

A. Attendance at Meetings

The primary obligation of board members is to attand participate in the meetings of
the board. Directors who are unable to attend mgetf the board should explain their absence
in a letter addressed to the president or secresanye boards adopt a policy which provides
that if a director is absent from a certain nuntdfezonsecutive regular meetings for reasons
which the board finds to be insufficient, the dicets resignation shall be deemed to have been
tendered and accepted.



Agenda materials should be sent to directors atlrance of each meeting with sufficient
time for the directors to read and reflect on thetanal presented. Directors should study the
agenda materials and be prepared to act in whasd®as the best interest of the organization.

B. Transactions with the organization and Conflictsof Interest

Since a director is a fiduciary and must act fer blenefit of the organization, not for
personal gain, a director normally should not havg personal interest in transactions of the
organization. Because of this, most boards adephéict of interest policy. Directors should be
asked each year to review and sign a copy of th€liCoof Interest Policy.

A director must exercise care not to preempt cafgoopportunities. A director will be in
breach of his or her duties to the organizatidmeibr she “misappropriates” for personal use or
gain any opportunity that should have been utilizgdhe organization. This includes
misappropriating an opportunity for another orgatian. Whether an opportunity is the
organization’s or is within the legitimate scopetlué director’s individual interests depends
upon all of the facts and circumstances. An opputgtshould not be used by a director if the
organization has a right to or interest in the oppoty as would be the case where the funds,
personnel or facilities of the organization haverbased to develop a particular opportunity. A
director who is unsure whether a corporate oppdstis being appropriated for personal use
should consult with the chair or the organizatideal counsel and, if necessary, seek a board
resolution determining that the organization hagterest in the opportunity before proceeding
to use it.

Though it would be an unusual situation, an orgation may from time to time, because
of different financial interests and occupationsliméctors, want to engage in a transaction with
a director or with an organization in which a dicechas a direct or indirect financial interest.
Such transactions are not illegal, but they preganbus legal problems and should be
thoroughly reviewed in advance with the organizatidegal counsel.

C. Public Statements

The complexities of modern public relations, thenptex interrelationships of various
issues, and the importance of consistent policyesgion suggest that, whenever possible,
directors should contact the president before ngaétimy public statements as a director of the
organization. Typically board members are not auled to make public statements on behalf of
the organization. Board members should be mintifa when they are a member of a board,
what they may consider to be their personal comsneniit, if made publicly, most likely be
attributed to the organization.

V. A DIRECTOR’SLIABILITY

A director who behaves fairly and honorably and wdwiing in good faith, is diligent in
discharging his or her duties is not likely to lijected to personal liability. Courts recognize



that business judgment inevitably involves riskleation and that directors are not normally
committed to full-time involvement in the affair§tbe organization. Courts further recognize
that directors must make important decisions whitletrospect, may prove to be erroneous. If
it turns out the decision of the board was a mestéie question of whether or not the directors
have been careless is decided in terms of the dadisey were or reasonably appeared to be
when the decision was made and not in terms of@Biadsight.

Directors are generally protected from honest rkestaf they (1) exercised their good-
faith judgement without carelessness, (2) actelimihe power granted to the organization by
state law and the organization’s articles of incogbon and bylaws, and (3) executed such
judgment after due consideration of what they reabty believed to be the relevant facts. If,
however, a director violates his or her duty ofdity to the organization, a court may hold the
director responsible for such willful neglect.

A director who votes for or concurs in an impropetion of the board of directors may
be jointly (with the other directors) and severdihdividually) liable. Making sure that the
written record indicates good faith is one methbdrotection. When a matter in which any
doubt regarding personal conduct of a director arése, a director should insist that his or her
views and acts be reflected in the minutes.

The absence of a director at a board meeting ysda#ls not excuse the director from
personal liability for actions taken at the meetitfighe director is absent from a board meeting,
he or she is responsible for obtaining the minofdke meeting, and if he or she objects to any
action taken, promptly dissent, preferably in wagti to the entire board. If this is not done, the
director may be deemed to have acquiesced in tienac

V. RIGHT TO INDEMNIFICATION

The bylaws of the organization sometimes authdheeorganization, under certain
circumstances, to indemnify its officers and dioestfor costs and expenses incurred by them as
a result of legal proceedings brought by a thirdypd he right to indemnification is governed by
statute, however, and the organization may indgmtsifofficers and directors only to the extent
permitted by the state law. A bylaw or agreemernitiviextends this right is unenforceable. In
the absence of any right to indemnification in ¢ihganization’s bylaws or an agreement entered
into between the organization and each board meralimard member’s right to
indemnification is dependent on state law.

Many organizations also maintain a fairly broaderage association professional
liability insurance policy that includes direct@nsd officers liability coverage. Board members
may also want to consult with their personal ineaeaagent to see if a homeowner’s umbrella
liability policy provides any coverage for theirtianis as a nonprofit board member.

VI. C ONCLUSION



Increased regulation of nonprofit organizationthatstate and federal level and increased
media attention to the failures and poor choicederizy a few boards in recent years have raised
the stakes for all nonprofit board members. Those understand what is expected of them will
improve their chances for success and the liketiitbat their board service will be a valuable
and rewarding experience.



