. LLP

WT&P Alert: A periodic update for clients and friends of the Firm March 2008

SECADOPTSRULES MANDATING ELECTRONIC FILING
AND REVISION OF FORM D

The Securities and Exchange Commission (the “SEC”) is adoptingméadments that both
will require issuers to file the Form'Rlectronically by March 19, 2009, and will change the information
required to be provided on the fofm.

A. Electronic Form D Filing

On September 15, 2008, the SEC’s new Form D electronic filing system @alneeavailable
for electronic filing on a voluntary basis from any computer with Internesacag@n March 19, 2009,
Form D electronic filing will become mandatctyDuring the intervening transition period, issuers that
choose not to file electronically may use either the current Form D qres persion of the new
electronic form. Regardless of the method of filing, the SEC will contmuequire Form D filing
within 15 days of an issuer’s first sale under one or more of the exemptiondegoraviRegulation D or
Section 4(6) of the Securities Act.

To access the SEC’s system, an issuer will need the same codesdramatcess the SEC’s
Electronic Data Gathering, Analysis, and Retrieval sygt&fDGAR”): (1) a user identification number,
called a Central Index Key (“CIK"); (2) a CIK Confirmation Code (“C@nd (3) a password. To
obtain a CIK, an issuer must file with the SEC: (a) a Form ID electthyiat
https://www.filermanagement.edgarfiling.sec.gamd (b) a signed and notarized document
authenticating the Form ID by fax within two business days before offiliftg the Form ID.

An issuer will be able to both submit and amend the Form D for its offeroggih EDGAR.
The system will require data field entries in response to disagtests for each item on the form, and
will check those entries for errors and consistency with entriether fields. For reference, links to
instructions and other helpful information will accompany most data eatdgf EDGAR will also
require that necessary Form D data fields be completed prior totiagctihe Form D for filing, thus
reducing the possibility of incomplete filings. Before submission, an isglidrave an opportunity to
verify the accuracy of the information. After submission, the issuebwitlble to download and print a
copy of the Form D, and EDGAR will indicate receipt of the filing.

The SEC will make the information collected from the electronic Formaldadnle to the public
on its Internet sitewyww.sec.goywhere the data will be searchable and downloadable into other

! The SEC requires an issuer to file a Form D tdyafyp limited offering exemptions under Rules 5405, and
506 of Regulation D and Section 4(6) of the Se@sriAct of 1933.

2 Securities Act Release No. 8891, (Feb 6, 20083, No. S7-12-07, available miww.sec.gov/rules/final.shtml
% Regulation S-T will be amended to make hardshgnetions unavailable for Form D filings.

* For example, an issuer claiming an exemption uRdee 505 or 506 in response to Form D Item 6 spatifies
more than 35 non-accredited investors in respan$tern 14 will receive a warning message from tystesm that
only 35 non-accredited investors are permitted utitese offering exceptions.




computer applications, as is the case with current EDGAR filings. GlytrEarm D information is
available only by mail or by visiting the SEC’s Public RefereRoem.

The SEC hopes the transition to electronic filing will lead to “one-stimyg filwhereby issuers
will be able to file Form D information with both the SEC and appliEabdte agencies in one electronic
transmission. The SEC is collaborating with the North AmericaanrBies Administrators Association
(“NASAA") to realize this goal as soon as practicable, and NASAAsiciering establishing its own
electronic filing system that would receive applicable state §ilemgd fees and interface with the SEC’s
Form D system. However, the dawn of “one-stop filing” is still far overhibrizon.

B. Revisions to Form D’s Information Requirements

In conjunction with its implementation of electronic Form D filing, the $&€ revised Form D’s
information requirements. Those changes include:

+ Permitting filers to identify all issuers in a multiple-issueedfig in one Form-D filing;

+ Deleting the current requirement to identify as “related personséiemi 10 percent or more of a
class of the issuer’s equity securities;

+ Replacing the current requirement to provide a business description ofugrewdh one to classify
the issuer by industry from a provided list of industries;

+ Requiring revenue range information for the issuer, or net assetraalye information in the case of
hedge funds;

» However, all issuers will be given the option to “Decline to Disclose’itfiatmation or to
specify that such information is “Not Applicable;”

+ Requiring more specific information on the registration exemption cthbyehe issuer;

» Unlike the current Form D, there will be no option to claim a Uniform lachiDffering
Exemption;

+ Requiring reporting of the date of first sale in the offering;

» The revised Form D’s instructions will state that the date of falstis the date on which the first
investor is irrevocably contractually committed to invest;

Requiring reporting of whether the offering is expected to last over a year;

Specifying that amendments to a previously filed Form D only will be required:

» To correct a material mistake of fact or error in the previouslg filgtice;

» Where there has been a material change in information provided in a plefiledsotice (with
some exceptions or

» Annually, on or before the first anniversary of the filing of the Form Dhefiling of the most
recent amendment, if the offering is continuing at that time;

+ Limiting reporting of the minimum investment amount accepted in themdgfés the amount
accepted from outside investors, so as not to adversely affect emgplogk@wnership incentive
plans;

+ Requiring Central Registry Depository numbers for both individual red¢gpmrsales compensation
and associated broker-dealers;

+ Replacing the current requirement to disclose information on a witktyvaf expenses and
applications of proceeds with one to report:

» Expenses only as to amounts paid for sales commissions and, separtae|yisters’ fees; and
» Use of proceeds only as to the amount of proceeds used to make payments teeesdicetis,
directors and promoters; and

+ Replacing the current federal and state signature requirements witlbenedrsignature
requirement, including the issuer’s: (i) commitment to provide offatuments to regulators on
request (subject to applicable law); (ii) a consent to service oégspand (iii) certification that the
issuer is not disqualified by rule from relying on a claimed exemption.

® Securities Act Release No. 8891 at 32. An amendmi# not be required solely because and isstiehes to file
with an additional state or states.



What to Do?

While the new rules represent an opportunity to enhance and stretdmaliferm D filing
process, advance planning is key. Although electronic filing of Form D isamodated until 2009,
companies should begin preparing now for this new requirement, including obtiniegessary
EDGAR filing codes if they have not already done so.

* * * * *

The WT&P Securities Practice Group is available to assist you in addresy questions that
you may have regarding the matters discussed in this Afert.can also visit our Website at
www.wtplaw.com

WT&P Securities Practice Group

James T. Carroll (jcarroll @wtplaw.com)

D. Scott Freed (sfreed@wtpl aw.com)

Caitlin W. Gibson (cgibson@wtplaw.com)

Frank S. Jones, Jr. (fiones@wtpl aw.com)

George S Lawler (glawler @wtplaw.com)

Drew S. Tanenbaum (dtanenbaum@wtpl aw.com)

This Alert has been prepared for general informational purposes only and is not intended as specific
legal advice and no legal or business decision should be based solely on its content.

1782531



