WT&P Alert September 1, 2006

SEC Releases Final Ruleson
Executive Compensation Disclosure

After much fanfare, last month the SEC releasefintd rules on executive and director compensation
disclosure (the “Rules”). The Rules require unpdemted and extensive disclosures about compensatio
policies and practices that will require significanalysis and attention by public company semercatives
and directors. The Rules generally are effectiwvd-brms 10-K and proxy statements filed for fisgzdirs
ending on or after December 15, 2006, and thusapplly to disclosures of 2006 compensation in cidegear
companies’ 2007 proxy statements.

The Rules also require precise and detailed disdesof stock option grants. This disclosure is
intended to address the options backdating contsmsenow affecting more than 100 public companies.

Advance planning is key for senior management amgpensation committees alike to evaluate how a
company'’s proposed, current and past compensabiaiigs and practices will be affected by and diseb
under the Rules. This is particularly true foresaV reasons:

e extensive amounts of new data will need to be cafflanalyzed and discussed under the Rules;

o multiple meetings involving senior executives aireéators will be needed to complete the required
disclosures;

e Many compensation committees may wish to develdmdopt new policies and procedures or
more formally memorialize existing policies andgadures in order to provide clearer executive
compensation disclosure; and

e compensation committees and management shouldsahseisnpact of the new disclosure
requirements with regard to option grants in theent year.

A full copy of the Rules is available dittp://www.sec.gov/rules/final/2006/33-8732a)dThe
following presents a brief summary of the Rules.

New " Compensation Discussion and Analysis' Section Required
General

An entirely new disclosure section called “Comp¢éiosaDiscussion and Analysis” (“CD&A”) will be
required. The CD&A is substantially different frata counterpart under the current rules, the “Cengation
Committee Report.” The CD&A is intended to pupirspective for investors the policies and dectsibat
led to the compensation decisions reflected irtdbies and narrative disclosures set forth througtie proxy
statement. It is intended, in the spirit of thevrfamiliar “Management’s Discussion and Analysid-afancial
Condition and Results of Operations,” to provide éiverage stockholder with greater insight intacakee
compensation policies, plans and programs as keemgh the eyes of management and the compensation
committee.
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Unlike the existing Compensation Committee Repbg,CD&A will be deemed “filed” (not merely
“furnished”) and thus will be subject to the liatyilprovisions of Section 18 of the Securities Exiacge Act of
1934, and also will be covered by the SarbanesyO2EO and CFO certifications to the extent that@R.A
is incorporated by reference into a periodic reptmtaddition to the CD&A, a new scaled down Congaion
Committee Report must be provided and the compayigpensation committee will be required to state
whether it reviewed the CD&A with management anethier it recommended to the board of directorsttiet
CD&A be included in the proxy statement.

The CD&A is arguably the most significant departfroan the current rules and will require signifitan
input from senior management and a careful revigwhb compensation committee. In order to faddita
preparation of the CD&A companies should:

consider preparing a “tally sheet” of executive pemsation to help the committee understand each
component of an executive’s overall compensation;

prepare mock-ups of the new disclosure tablesédsy eeference and to help ensure the CD&A
discusses appropriately the compensation itemsodist in those tables; and

start the planning process for preparing the CD&Ayeso as to allow for multiple meetings and
drafts.

Disclosure Principles and Examples

The SEC has emphasized that the central purpabe @D&A is to provide all material information
about the compensation objectives and policiesderao put the new executive compensation tables i
perspective. The purpose of this “principles-basggbroach is to avoid overly-technical rules tbatild be
narrowly read to limit the required disclosure. nGequently, the CD&A will be required to discudsnaditerial
elements of compensation for named executive aoffiégacluding such principles-based matters as:

the objectives of the company’s compensation pesici

what behavior the compensation program is desitmeeward:;

why the company chose to pay each element of cosagien;

how the company determined the amounts payabliidiimg any calculation formula); and

how each element of compensation relates to e&en ahd to the company’s overall compensation
objectives.

In addition, the SEC provided a list of numerouaragles of specific topics to be covered including:

policies for allocating between long-term and cotlsepayable compensation;

policies for allocating between cash and non-cashpensation, and among different forms of non-
cash compensation;

for long-term compensation, the basis for allogatiompensation to each different form of award;
for equity-based compensation, how the determinasanade as to when the award is granted;

what specific items of corporate performance akerianto account in setting compensation
policies and making compensation decisions;

how specific elements of compensation are strudtarel implemented to reflect these items of the
company'’s performance and the executive’s indivigr@aformance;
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o the factors considered in decisions to materiatyease or decrease compensation;

e how compensation or amounts realizable from proongensation_(e.ggains from prior option or
stock awards) are considered in setting other elesred compensation (e,dnow gains from prior
option or stock awards are considered in settitiperaent benefits);

o the impact of accounting and tax treatments ofriquéar form of compensation;

o whether the company engaged in any benchmarkitgt@lfcompensation or any material element
of compensation, identifying the benchmark andpiblicable, its components (including
component companies);

o the basis for selecting particular events as paymgigers in compensation arrangements,
including the rationale for selecting a singledegfor payment following a change in control;

o the role of executive officers in the compensatiorcess; and

o the company’s equity or other security ownershigquieements or guidelines, and any company
policies regarding hedging the economic risk ohsownership;

Stock Option Grant Practices

The Rules also require that the CD&A provide dethtlisclosure about the timing of option grants,
including discussions regarding:

o whether the company coordinates option grants thigtrelease of non-public information;
« how the timing of option grants to executives ifitshe context of grants to employees in general;

o the role of the compensation committee in the tgnahoption grants and how it takes into account
non-public information in making option grants;

e any delegation by the compensation committee o&tiministration of option grants;
o the role of executives in the timing of option gsan

o whether the company sets the grant date of opitioogordination with the release of non-public
information, and whether the company plans to f{aréhas timed) its release of non-public
information for the purpose of affecting executbempensation; and

o the rationale for the selection of option grantedand methods used to select the terms of options
grants.

The SEC has indicated that similar discussionge@lep director grants should also be providedhén t
narrative accompanying the new director compensasible described below. In addition, in view!loé ISEC’s
emphasis that the Rules are meant to provide aiplés-based disclosure framework, companies should
consider discussing these matters with regardhieratquity-based compensation, such as stock aptioec
rights, restricted stock and restricted stock units

New Compensation Committee Report Requirement

The Compensation Committee Report (the “CommittepdR”) has been substantially revised and
functions in large part as a backstop for the n&@&&, which now addresses many of the issues presljou
discussed in the current form of Committee Repogreater detail. The Rules now require that tom@ittee
Report disclose two matters: first, whether the gensation committee has reviewed and discussedDi&a\
with management; and second, whether or not thgeosation committee recommends the CD&A be included
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in the proxy statement and Form 10-K. CEOs and Wb must provide the Sarbanes-Oxley certification
that now relate to the CD&A are encouraged by tBE ® look to the Committee Report in doing so,
particularly the recommendation by the committext the CD&A be included in the Form 10-K and proxy
statement.

Revised Summary Compensation Table
Total Compensation Must Now Be Calculated and Reedr

The Summary Compensation Table (“SCT”) disclosixegcative officer compensation has been
significantly revised and expanded. Most notatilg, deemed total dollar value of all compensatiaid o
each “named executive officer” is required to bechiised in a separate column, whereas in the tpaasileft
to stockholders to assemble all of the element®ofpensation and to calculate total compensatiath of
the elements of the total dollar value of all comgagion is required to be disclosed in separatenuod in the
table. These columns include:

e salary;
e bonus;

o the grant date fair value of stock awards and optigranted in the subject year determined under
FAS 123R;

e non-equity incentive plan compensation;

o change in the actuarial present value of pensioefiis and above-market or preferential earnings
on non-qualified deferred compensation; and

o all other compensation.

We have attached tables showing the format of @€, &s well as other required tabular disclosures
required by the Rules, as an attachment to thig.Ale

Revised Expanded Definition of “Named Executive {@#rs”

The Rules also now designate as “named executfieed’ or “NEOs” the CEO and CFO in all
instances and without regard to compensation,thiishree other most highly compensated execufficers.
In addition, unlike the current rules, which loalyto salary and bonus, the Rules require inclusitthe
value of almost all forms of compensation (othantkhe annual change in the actuarial present dlue
accumulated pension benefits and above-marketedengntial earnings on nonqualified deferred corsptan)
to determine the three most highly compensatedutixecofficers. As a result, companies will needrack the
compensation of more executives and in greateil deten they have in the past. In addition, upvwo
additional persons who served as executive offidareg, but not at the end of, the fiscal year séhtotal
compensation is higher than any of the three atiast highly compensated executive officers disaisd®ve
must be included.

Total Dollar Value of Option Grants Included in Copensation

The Rules require that the deemed fair value uRA& 123R of all option grants in the current year b
included in the calculation of total compensatidthaut regard to the fact that most options wilt be fully
vested in the fiscal year that they are grantes.a#esult, the total compensation for some exezatificers
may appear quite substantial and variable from §@gear depending upon the company’s option grant
practices. Companies may wish to consider hovest structure the vesting of equity awards to thleinto
account, as well as whether and how to best exjidime narrative section of the proxy statemeatdtiference
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between accelerated reporting of equity compensatiaer the new compensation rules and deferreddial
reporting of such compensation in the company‘arfaial statements under FAS 123R.

Catch-All for “All Other Compensation”

The Summary Compensation Table must also incluelelidctlosure of “all other compensation.” The
SEC has emphasized in the Rules and related corargghat the only exception to this rule ideaminimus
exception for perquisites in an aggregate of leas $10,000 per person. Specific examples of dyipers of
compensation include:

¢ the total dollar value of any life insurance premg;

e company contributions or other allocations to vested unvested defined contribution plans;
e perquisites above the $10,000 threshold; and

e tax gross-up payments, and any severance payments.

Other than perquisites, which are subject to theemigorous disclosure discussed below, each item i
the category of “all other compensation” must benitfied and quantified in a footnote if the amounvolved
is greater than $10,000.

Guidance on Perquisites

Although the SEC has intentionally avoided provigdamy bright line test as to what constitutes a
perquisite, the Rules reiterate the SEC’s two-stage Companies should first determine whetheitdm is
“integrally and directly related to the performarafeéhe executive’s duties.” If it is, then thenledit is not a
perquisite without further analysis. Howevertisinot, then a company must determine whetheit¢ne
confers a direct or indirect personal benefitit tfoes, then the benefit is a perquisite unlessgenerally
available on a non-discriminatory basis to all esgpks.

The Rules also lower the threshold for the repgrtihperquisites from an aggregate of $50,000 to
$10,000 per person. Thus, under the Rules, ifyigitgs exceed $10,000 for an individual, then esagrarate
type of perquisite must be identified. In additidrany perquisite has an individual value in esscef the
greater of $25,000 or 10% of the value of totabp&sites for the individual, then the value of eaabh
perquisite must also be disclosed.

It is anticipated that the Rules application toqoésites will generate a significant amount of
uncertainty and concern and may be the subjectrtfdr SEC guidance.

Rule on Non-Executive Officer Compensation Not Fileed

Under the proposed rules, companies additionallylevbave been required to disclose the
compensation of up to three non-executive offiegnese total compensation exceeded that of any NIBEO.
response to public comments that this rule (theadled “Katie Couric Rule”) would require disclogin
competitive information about salaries of key noar@gement employees, the SEC proposed a revistbrsto
rule such that it would only apply to companied #ra “large accelerated filers” and then onlytgpoyees
with responsibility for significant policy decisiswithin the company, a significant subsidiary vigion.
Unlike the other rules addressed in this Alerts thile remains subject to additional public comment

New Tablefor Grants of Plan-Based Awards

The Rules provide for a single table that combufisslosures for grants of non-equity and equityeaha
incentive awards, as well as any other stock atidrmpwards during the fiscal year. This tableuiesp
disclosure of the following information relatedgmants of plan-based awards during the last figeat:
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o the estimated dollar value of future payouts umaer-equity incentive plan awards;

e the estimated number of shares of stock or optiobe paid or vested under equity incentive plan
grants;

e all amounts of any other stock or option plan-basedrds;
e the exercise price of options granted; and
o the grant date of each equity award.

In addition, the Rules require up to two additicc@umns specifically designed to address theerurr
options back-dating controversy:

e acolumn disclosing the date on which the comp@rsabmmittee or the board of directors took
action to grant each option awarded (the “Apprd&atie”) if this date is different from the grant
date of the option as determined under FAS 123Rdoounting purposes; and

e acolumn disclosing the closing market price of¢bmpany’s stock on each grant date (as
determine under FAS 123R) where this price is higih@n the exercise price of the option. A
narrative description of the methodology used tdtde exercise price will be required as wellif i
is different from the closing market price.

Expanded Outstanding Equity Awards Table; Option Exercisesand Stock Vested Table

The Rules update the disclosure of equity awartistanding at year-end to provide significantly
greater detail than under the current rules. Wawummder the current rules the outstanding equityrds could
be aggregated in a table requiring only four oe fiews, the Rules require that companies disclosegrant-
by-grant basis the number of shares and optioaykion exercise price, the option expiration dtite
number of unvested shares and options, and theetnaalue of unvested shares granted. Since thlis ta
includes all grants outstanding for all NEOs, isesmwhere officers have served long terms andvedtei
numerous grants, the table will be quite longaduition, the Rules require footnote disclosuréhefvesting
dates of the awards, which will also add to thgtkerof this disclosure and the time required tpre it.

The Rules also require the disclosure, in a sepéaate, of the value that NEOs realized upon the
exercise of stock options and SARs and the vestimgstricted stock during the last fiscal yeaheT
calculation of value realized will be based ondifeerence between market price of the underlyiegusity and
the exercise or base price of the award.

New Retirement Plan Tables

The Rules will require two new tables for disclgstefined benefit retirement plans and non-qualifie
deferred compensation:

o the new Pension Benefits Table requires disclostitlee actuarial present value of each NEO'’s
accumulated benefits under retirement plans. @ble talso must include all qualified and non-
gualified defined benefit plans and supplementgblegee retirement plans, but need not include
defined contribution plans. This actuarial preseitie will be calculated as of the most recent
pension plan measurement date used for the congparst recent audited financial statements and
will use the same assumptions used for financj@bnting purposes. This table will also require
disclosure of the number of years of credited ser¢not just actual service) under the plan and any
payments under the plan during the last fiscal .y@anarrative disclosure providing the valuation
method and material assumptions (or the relevarsisereference thereto in the company'’s financial
statements) and a discussion of the material tefriige plan is also required.
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o the new Nonqualified Deferred Compensation Takdgiires disclosure of the following
information regarding nonqualified deferred comdias plans for the fiscal year being reported:
executive contributions; company contributions;raggte earnings for the year (not just the above-
market or preferential portion of such earninga@s reportable in the Summary Compensation
Table); aggregate withdrawals; and the aggregateeed balance.

A narrative disclosure of the material factors ssegy to understand each plan is required as well.
Disclosure of Termination or Changein Control Benefits

The Rules require disclosure of termination anchgkan-control benefits for NEOs, including a
description of each type of change in employmeatustthat would trigger the payment of benefits dued
quantification of these benefits. The Rules ditifat, in quantifying these benefits, companiestagsume
that the event triggering the benefit occurredranlast business day of the most recently complitedl year
and must use the stock price on that date for tzding the value of benefits. Since many changeeintrol
agreements contain multiple provisions that trigherpayment of benefits that vary depending upertype of
change in status (e.g., termination for cause,itetion without cause, disability, termination falling a
change in control and constructive terminationjnptiance with this new disclosure requirement vatjuire
careful analysis. Companies should ensure thgttimely commence the process of quantifying theefiés
payable upon all such triggers for each NEO. Congsawill also need to be prepared to explain pezsic
factors used to determine the appropriate paynartdenefits.

Beneficial Ownership Disclosure

The Rules will require, for the first time, footeadisclosure in the beneficial ownership tablehef t
number of company shares pledged as security bysNd@ directors. Companies should update thescuiir
and officer questionnaires and take other apprtgsiteps to be sure this information is captufddreover,
the Rules require that this information be presgntat only for each NEO, but also for all execuibfficers as
a group. Accordingly, companies will need to gaihéormation about pledged shares from all exeeuti
officers, not just the NEOs. Companies whose eierofficers and directors have pledged signiftcan
amounts of their shares should consider the imgatiis disclosure on investors.

New Director Compensation Table

The Rules require a new director compensation {@bBIEeT”), which is similar to the new Summary
Compensation Table for named executive officersutised above. Director compensation will, forfirss
time, be highlighted and prominently set forthabualar form. In addition to requiring disclosunethe new
table of such items as fees paid, equity awardsuistes, and payments under certain charitableum
programs, the Rules will also require a footnoseldisure aggregating all option awards outstandiritscal
year end. Disclosure is required only for the tashpleted fiscal year.

The Rules also require narrative disclosure @aors’ compensation that includes any materidbfac
necessary to understand the DCT. In this regampanies should consider including narrative dsale
regarding their policies, practices and proceduidis regard to all equity-based director compemsasimilar
to that required for equity-based executive comagois.

Form 8-K Rule Changes

The Rules were designed by the SEC to clarify,iarsbme cases limit, the disclosures regarding
executive and director compensation required uRdem 8-K in order to focus on those items which $tieC
believes are the most material compensation evéxgs result of the changes, compensatory arraagsnare
no longer covered in Item 1.01 (i.&ntry into a Material Agreement) of Form 8-K.slead, Iltem 5.02 of Form
8-K has been expanded to address these arrangewmibritin a more limited manner.
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Item 5.02 focuses upon appointment and departweteand compensation arrangements for any
director, any person that was a NEO during the @myis previous fiscal year, and any principal exieeu
officer, president, principal financial officer,ipcipal accounting officer, principal operatingio#r or any
person performing similar functions.

The primary events and disclosures covered by B€ of Form 8-K are as follows:

o the retirement, resignation, termination or appo@nt of directors and NEOs, as well as any
principal executive officer, president, principaldncial officer, principal accounting officer,
principal operating officer or any person perforggimilar functions (as is currently required);

o the entering into, amaterial amendment of, any material plan, contract or gearent in
connection with the appointment of a new princgegcutive officer, president, principal financial
officer, principal operating officer or person pmrhing similar functions, in each case, to the mixte
such person participates in the plan, contractrangement;

e the entering into, omaterial amendment of, any material plan, contract or gearent in
connection with the election of a new directorthte extent such person patrticipates in the plan,
contract or arrangement; and

o the entering into, adoption or commencement, oerr@tamendment or modification ofpaaterial
compensatory plan, contract or arrangement in whicbmpany’s principal executive officer,
principal financial officer or other NEO particigat or a material grant or award under any such
plan, contract or arrangement to one of such aicéthe company. However, if the grants or
awards are materially consistent with previousBcltised terms of the plan and the grants are
disclosed the next time the company is requirgaréeide new executive compensation disclosure,
such as the company’s next proxy statement, thepaaoynis not required to disclose those grants or
awards.

The Rules modify the current requirements of Forkat® limit the disclosure of employment
arrangements and material amendments to only thitséprincipal executive officers” (i.ethe principal
executive officer, president, principal financifficer, principal accounting officer, principal aing officer)
and NEOs, and thus clarify that arrangements wvitileroexecutive officers do not trigger a Form 8HiG .
Also, as noted above, the Rules clarify the SE@Stjmn that new equity awards (such as optionsNieOs
that are materially consistent with previously thsed terms of the plan under which they were gdneed
not be disclosed in a Form 8-K. The Rules als@agpon this position to exclude from required disate
other awards (such as cash bonuses) that are aflgtednsistent with the plan under which they wegranted.

These modifications to Form 8-K apply to all repble events occurring on or after November 7, 2006.
Cor por ate Gover nance Disclosur e

The Rules also update existing disclosure regardiirggtor independence and compensation committee
activities and consolidate pre-existing corporateegnance disclosure requirements into new ltemcf07
Regulation S-K.

Director Independence
The new director independence disclosures incloeéddlowing items:
e identify each director and nominee who is indepatide

e describe, by specific category or type, any tratsas, relationships or arrangements that were
considered by the board of directors in determinihgther applicable independence standards
were satisfied but are not otherwise discloseclased person transactions; and
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e identify any audit committee, nominating committge&compensation committee members who are
not independent.

Compensation Committee Disclosures

The Rules require disclosure of compensation cotemjirocesses and procedures related to executive
and director compensation similar to that requfcedaudit and nominating committees. In particuéar
company must disclose:

e whether the compensation committee has a chartgiifeso, whether it makes the charter available
through its website or proxy materials;

e compensation committee processes and proceduresrisidering and determining executive and
director compensation, including the committeetmpgcof authority, the extent to which the
committee may delegate any authority, and, if dzatvauthority may be delegated and to whom,
and any role of executive officers in determinimgecommending the amount or form of executive
and director compensation; and

e the role of any compensation consultants in det@ngior recommending the amount or form of
executive or director compensation, including tentity of the consultants, whether the
consultants were engaged directly by the compemsatimmittee or by another person, and the
nature and scope of their assignment.

Compensation committees should consider a revietvedf charter and other processes in the coming
months to anticipate these new disclosures andat@rany changes that are deemed appropriate. eAaspect
of this review, the compensation committee andctirapany may want to consider reviewing relationshigth
any compensation consultants with a view toward¢lgeired disclosure.

New Disclosures Regar ding Related Person Transactions

The Rules provide a principles-based frameworkititagrates and simplifies the related party
disclosure requirements under the current rulegrfeater clarity and consistency. This frameweaduires the
disclosure of transactions contained in revise H84(a):

e since the beginning of the registrant’s last figesr (or any currently proposed);
e in which the company was or is to be a participant;

e where the amount involved exceeds $120,000; and

e in which any related person has or will have adliog indirect material interest.

The Rules provide broad definitions for the termediin this framework that are generally consistent
with the current rules. Notable changes, howdiehide the increase in the threshold for repogabl
transactions from $60,000 to $120,000 and the estparf “related persons” to include such persanstep-
parents and step-children. The Rules also upgeatefec exceptions for categories of transactidra tlo not
require related person transaction disclosure.

In addition, the Rules require a description of¢henpany’s policies and procedures for review and
approval of transactions with related persons,@leith the identification of any such transactitimat did not
require a review under such policies. The Rulss s¢quire the company to disclose instances iclwihidid
not follow its own policies and procedures withpest to the review and approval of related padapdactions.
Companies that have customarily addressed relayg fpansactions on an ad hoc basis may wishdptaah
express policy addressing the process and stanfiardgproval of future related party transactions.
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Confidential Information

The Rules permit companies to omit disclosure ofidential company performance objectives (e.g.
revenue targets or technology milestones) linkdabttus and similar compensation only if disclosafrthis
information would result in competitive harm. Hoxee, the Rules require that if a company electanit such
confidential information it must disclose how diffiit or likely it will be to achieve these perfornta
objectives. This type of disclosure, which mayailve implied projections about future company parfance,
will need to be carefully considered by senior ngamaent and the compensation committee.

Impact on Registration Statements

Registration statements filed by companies undeicurities Act of 1933 that are required to danta
or incorporate by reference, executive compensaliseiosure (e.gForms S-1 and S-3, but not Form S-8)
must comply with the Rules for fiscal years endimgor after December 15, 2006, even if the infiladg of
the registration statement was made before that dat

What to Do?

Simply stated, advance planning is key. Comasiwuld familiarize themselves now with the new
Rules to ensure they are able to collect and aealof the information needed in order to compith the
Rules. Companies should also start preparing finexies significantly sooner than in recent yearsrder to
provide adequate time to complete the work necgssatomply with the Rules and consider any chanigeg
might want to put in place.
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This Alert has been prepared for general informational purposes only and is not intended as specific
legal advice. Securities counsel should be consulted prior to consummating any transaction to ensure
that all technical and other aspects of the Rules and other applicable law and regulation are satisfied.
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